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Neutral Duties 



THE conflict which is now in progress, involving so 
many of the great nations of the world, demands of us as a 
neutral, the strictest observance of the highest standards of 
neutral duties. It therefore becomes a matter of great interest 
and importance to know what are the duties of a neutral state. 1 

Warfare may properly be divided into two kinds, land war- 
fare and naval warfare, and there are duties of a neutral which 
appertain to each kind. As far as land warfare is concerned, 
the neutral duties of the United States, as yet, remain in abey- 
ance, inasmuch as the scene of operations is far removed 
from our own territories. Should the conflict, by any chance, be 
extended to Canada or should Mexico become involved in the 
struggle, the neutral duties of the United States with respect to 
land warfare would be brought into effect. 

It is upon the duties of a neutral power in naval warfare, 
therefore, that our attention is at present centered. These are 
the neutral duties which are most uncertain and unsettled and 
in which the greatest opportunity arises for violations of neutrality 
both on the part of the belligerent states, through the acts of their 
war-vessels, and on the part of individuals, whether citizens or 
not of the neutral state, in the performance of acts in neutral 
territory and territorial waters which it is the duty of the neutral 
state to prohibit and prevent. 

The history of the modern world and of international law 
shows that the normal condition of nations has come to be one 
of peace instead of war. It is the outbreak of war which brings 
into operation the whole field of international law dealing with the 
relations of belligerents to each other and of the states which are 
not parties to the contest. 

Neutrality is the result of the modern development of the 
intercourse of nations with one another. No longer ago than 



1 See Hall, International Law; Davis, Elements of International 
Law; Lawrence, Principles of International Law; Oppenheim, Inter- 
national Law, for convenient statements of neutral duties. 
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1625, Hugo Grotius, father of international law, declared that it 
was the duty of the neutral not to help an unjust war nor to 
hinder a just war and in case of doubt, to treat both parties alike. 
This principle of impartial treatment of belligerents was long 
accepted by the world as the true standard of neutral duty but in 
the course of time it became evident that to render equal assist- 
ance to both parties to a war was impossible. The nice adjustment 
required to accomplish equality of treatment was found to be 
beyond the scope of human wisdom so it came to be recognized 
as the standard for the conduct of neutral nations that they should 
refrain from giving any aid to a belligerent. At first the duty 
of abstaining from aiding the belligerents applied to the conduct 
of the states themselves and not to the actions either of citizens 
or of others within their territory. 

We are justly proud of the fact that the United States took 
the lead in bringing about a further change in the standard of 
neutral conduct when, in the first administration of Washington, 
the first neutrality act or foreign enlistment act, in the history of 
the world was passed. The effect of this act was to change the 
passive standard of neutral duty to an active one. It was now 
not only the duty of the neutral state to abstain in the persons 
of its own agents and, representatives, from affording aid to a 
belligerent, but it became the duty of the neutral state to prevent 
its citizens and the aliens within its borders, from committing 
certain acts thenceforth regarded as being in violation of its 
neutrality. 2 From that time the United States has always taken 
high ground with respect to the conduct of neutrals and has 
often been in advance of the rest of the world, but in general it 
has proven true that the rest of the world has followed where 
the United States has led the way. 

The duties of a neutral state may conveniently be divided into 
those of abstention, prevention, and acquiescence. The duties of 
abstention are those which fall upon the state itself. For 
example, it is no longer regarded as permissible for the neutral 
state to sell arms, ammunition, military or naval equipment, or 
ships of war, to a belligerent or to lend him money or furnish 
him troops, all of which would at one time have been regarded 
as consistent with the position of neutrality. So it is that after 
war is begun, the sale by a neutral of its war-vessels to belliger- 

2 U. S. Rev. Stats., §§ 5281-5291, for the present neutrality act. 
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ents, is forbidden. Had Greece been engaged in war, it would 
have been a gross violation of our neutrality to have sold the 
two war-vessels which were recently disposed of by us to that 
country. 

It seems to be fairly well established that the Turkish govern- 
ment has purchased from Germany two cruisers which were com- 
pelled to seek refuge in the Dardanelles to avoid capture or 
destruction by British or French fleets. If it is not permissible for 
a neutral nation to sell war-vessels to a belligerent on the ground 
that such a sale would be rendering improper aid to the belli- 
gerent, the conclusion is evident that the purchase of a war- 
vessel under these conditions is likewise improper on the same 
ground. Two courses were open to Turkey in her treatment of 
these German cruisers. Either she should have allowed them to 
take on fuel and supplies within the limits set by international 
law and to have departed from Turkish waters within 24 hours, 
or within the time limit set by Turkish law, or, if they were 
unwilling or unable to depart, they should have been interned by 
the Turkish government until the close of the war. 3 It is a very 
material aid to Germany to have $20,000,000.00 in hand in place 
of two cruisers interned and rendered useless for naval opera- 
tions until peace is declared. 

The duties of prevention which rest upon neutral states apply 
both to the belligerents and to their own citizens. It is the duty 
of a neutral to prevent a belligerent from committing any act 
of hostility within its territory or territorial waters or to use its 
ports or waters as a base of operations against the enemy.* The 
neutral state is not bound to forbid or restrict the employment 
on behalf of belligerents, of telegraph or telephone cables, or 
wireless telegraph apparatus, whether belonging to it or to com- 
panies or private individuals, but, whatever restrictions are placed 
upon one belligerent, must be extended impartially to the other 
belligerents. 8 The United States government has forbidden the 
use of wireless apparatus for purposes of communication with the 
belligerents on land or sea; and wireless apparatus on vessels 
in her harbors, as well as in the great land stations, have been 
officially sealed to prevent their use. This step on the part of 
the United States is in thorough accord with the advanced posi- 



3 Second Hague Conference, Convention XIII, arts. 12-26. 
* Second Hague Conference, Convention XIII, art. 5. 
8 Second Hague Conference, Convention V, art. 8. 
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tion which she has always taken with respect to neutral rights 
and duties. While it cannot be denied that there is a great 
difference between the use of wireless apparatus, sending out its 
messages everywhere through the air, and a cable fastened to the 
land at each end, it may nevertheless work a hardship on one of 
the belligerents to have its wireless communication cut off while 
communication by cable between other belligerents is not inter- 
rupted. Hitherto the belligerents have been at liberty to cut a 
cable outside of neutral territorial waters, and it may be doubted 
whether a neutral is living up to the highest standard of impar- 
tiality in its treatment of belligerents when it permits the sending 
by cable of messages which may then be flashed by wireless to 
ships at sea, to one of the belligerents and prevents direct wire- 
less communications to another belligerent. 

Should a belligerent threaten to commit any act of hostility in 
neutral territorial waters it becomes the duty of the neutral state 
to prevent the threatened act if it be within its power, and if 
not, to demand of the belligerent, reparation for the violation of 
its neutrality. If, for example, the violation consists in the 
capture of a prize, it is the duty of the neutral to demand restitu- 
tion of the prize and to see to it that compensation is made in 
case the prize has been destroyed and restitution is no longer 
possible. A famous case occurred during the American Civil 
War when a war-vessel of the United States seized a Confederate 
vessel in the harbor of Bahia, Brazil. The Brazilian govern- 
ment made a vigorous protest to the United States against this 
seizure and the United States Government, recognizing the justice 
of the Brazilian position, ordered the commander of the United 
States vessel before a court martial, dismissed the Consul at 
Bahia who had advised the seizure, and would have restored 
the captured vessel had it not been sunk off Hampton Roads. 
As a further act of reparation, the United States government 
saluted the Brazilian flag on the spot where the capture had been 
made. 

The duty of a neutral in such a case as this is fairly clear but 
it is very difficult to determine what use may be made of a neutral 
port by a belligerent war-vessel or by individual citizens or aliens 
within neutral territory. At the second Hague Conference a 
convention was adopted dealing with a great many phases of 
neutral duty in a naval war and providing regulations to be fol- 
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lowed to prevent neutral territory being made a base of operations. 8 
One of the most interesting and difficult questions is to determine 
what repairs a belligerent war-vessel may make in a neutral har- 
bor, what amount of fuel or supplies it may take on board, and 
how often such repairs can be made or such supplies received, 
in the port of the same neutral state. In the matter of repairs it 
was provided that a belligerent war-vessel should be allowed 
to carry out only such repairs as would make the vessel sea- 
worthy. 7 A distinction has been drawn between increasing the 
fighting efficiency of the vessel and its navigability. Such repairs 
as are necessary to contribute to its navigability are allowed, but 
such as would provide for an increase in its fighting efficiency are 
prohibited. A double standard is applied in determining the 
amount of fuel and supplies which a belligerent vessel may take 
in a neutral port. Since the nations were unable to agree, it was 
provided that the belligerent vessel might take on enough fuel 
to enable it to reach the nearest home port, or to fill its bunkers, 
in the event that this method was followed by the national law of 
any state. 8 Protests were raised against the second standard on 
the ground that it was far too lax, permitting a too extensive 
use of the neutral port. There was unanimity of opinion with 
respect to the frequency with which supplies could be taken on 
board in a neutral port and the time set was once in three months. 9 
It is also forbidden a belligerent war-vessel to augment its crew 
within neutral territory. 10 

The United States adopted the rule limiting to 24 hours the 
time which a belligerent war-vessel might spend in its ports and 
the amount of fuel to a quantity sufficient to take the belligerent 
to its nearest home port. This principle has received application 
in the recent case of the German cruiser Leipzig which came into 
the harbor of San Francisco and took on coal within the limits 
permitted and departed within 24 hours. 

Following the lines laid down in the first neutrality statute 
of the United States, passed in 1794, a neutral state cannot allow 
enlistments or the acceptance of commissions, within its territory. 
This does not mean that an individual citizen of a neutral state 



Q Second Hague Conference, Convention XIII, 

7 Second Hague Conference, Convention XIII, art. 17. 

8 Second Hague Conference, Convention XIII, art. 19. 

9 Second Hague Conference, Convention XIII, art. 20. 

10 Second Hague Conference, Convention XIII, art. 18. 
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cannot enlist in the forces of a belligerent but, in order to do so, he 
must go outside the territory of the neutral before he enlist or 
engages himself to enlist. 

The duty of a neutral state to prevent its citizens from furnish- 
ing, fitting out, arming, or equipping vessels of war, for a belliger- 
ent, was first made effective under the neutrality statute of 1794, 
in which such acts were prohibited. Under an interpretation 
placed upon this statute by the Supreme Court of the United 
States in 1821, 11 it was held permissible for the citizens to fit out, 
furnish, equip, arm, and send out a vessel of war if it did not go 
out with the intent to cruise or commit hostilities against a state 
with which the United States was at peace, but went out with the 
intent of finding a purchaser in a foreign market, whether neutral 
or belligerent. In such a case the court took the view that the 
vessel was properly to be regarded as contraband and liable to 
seizure as such anywhere upon its journey to the port of a 
belligerent and that it was not the duty of the United States to 
prevent its citizens from sending it out. 

At the time of the Civil War grave differences of opinion 
arose between the United States and Great Britain regarding the 
duty of a neutral state, for a number of vessels were built in Great 
Britain, for the Confederates, and did enormous damage to the 
commerce of the Union. These differences of opinion were finally 
arbitrated at Geneva, as the Alabama Claims, in 1871, under a 
set of rules known as "The Three Rules of the Treaty of Wash- 
ington". Great Britain did not accept the rules as law at the 
time the acts complained of took place but merely as rules under 
which she was willing that the arbitration should proceed. In 
substance these rules provided that it was the duty of a neutral 
state to use due diligence to prevent the arming, equipping, and 
sending out of a vessel which it had reasonable ground to believe 
was intended to cruise or to commit hostilities against a state 
with which the neutral was at peace. Such great differences of 
opinion arose as to what constituted "due diligence" that the rules 
were never brought to the attention of the rest of the world. The 
result of the arbitration under these rules was in favor of the posi- 
tion of the United States and- we were awarded damages in the 
sum of $15,500,000.00. 



"The Santissima Trinidad (1822), 20 U. S. (7 Wheat.) 283. 
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The general effect of the discussion and the arbitration was to 
produce a great change in public opinion upon the standard of 
neutral duties. Thereafter no nation would have pretended to 
be observing its neutral duties while permitting such acts as took 
place in Great Britain during the Civil War. The formulation 
of a rule was agreed upon at the Second Hague Conference which 
avoided the use of the debatable terms "due diligence". This rule 
declares that a neutral state is under an international obligation 
to use the means at its disposal to prevent the fitting out, furnish- 
ing, or arming, within its jurisdiction, of any vessel which it has 
reasonable ground to believe is intended to cruise or commit 
hostilities against a state with which the neutral is at peace. 12 

There is a certain class of acts which it is not the duty of a 
neutral state to prevent but in which it must acquiesce. These are 
trade in contraband, blockade running, and the performance of 
unneutral services. The Second Hague Conference adopted the 
formal statement that it was not the duty of a neutral state 
to prohibit or prevent its citizens from engaging in such activi- 
ties. 13 To place upon a neutral state the duty of preventing its 
citizens from engaging in these activities would be placing too 
severe a burden both upon the neutral government and upon the 
commercial activities of its citizens. It would be extremely dif- 
ficult for the neutral state to prevent its citizens from carrying 
on contraband trade and from attempting blockade running and it 
would cause a very serious interference with their commercial 
activities to forbid the export of arms, ammunition, or military and 
naval supplies and stores; so it has been left to the belligerent to 
prevent these acts, and the right has been given him to capture 
and condemn contraband goods and in certain cases the vessel 
carrying contraband, and the vessels engaged in blockade running 
and in unneutral services. In effect the neutral state says to its 
citizens, "You may engage in this trade but you do so at your 
own risk. In the event of capture your property will be con- 
demned and you may not look to me for protection." 

The difficulty of determining whether the particular act falls 
within the category of permissive actions or whether it con- 
stitutes a violation of neutrality is well illustrated in a recent case. 
The Mazatlan, a merchant vessel flying the Mexican flag and hav- 



12 Second Hague Conference, Convention XIII, art. 8. 

13 Second Hague Conference, Convention XIII, art. 7. 
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ing on board some 500 tons of coal in sacks, was held in the 
harbor of San Francisco and clearance papers refused on the 
ground that the coal was intended to be taken out to sea and 
there transferred to a German war-vessel. The detention of the 
Mazatlan has raised the delicate and interesting question of where 
the neutral state should draw the line between trade on the part 
of individuals and the making use of its ports and waters as a 
base of naval operations. The coal on board the Mazatlan was 
originally bought for the cruiser Leipzig, and it is alleged, with the 
intention of taking it out to sea prior to the time the Leipzig 
entered San Francisco harbor. In accordance with the regula- 
tions of the United States the Leipzig, when she finally entered, 
took on a sufficient quantity of coal to reach the nearest home 
port and departed again within twenty-four hours. The 500 tons 
in question were not used. The manifest of the Mazatlan indi- 
cated that the coal was to be shipped to Guaymas on the west 
coast of Mexico, to be sold in that market for the best price 
which it would bring. 

If the ultimate destination of the coal was Guaymas, there 
could be no possible ground for the detention of the vessel, inas- 
much as Guaymas is a neutral port with which the completest 
freedom of trade exists. It is equally recognized, on the other 
hand, that a neutral nation cannot allow its territory to be made 
a depot for supplies or a base for naval operations. To prevent 
such use of neutral territory, the quantity of coal and the amount 
of provisions which a war-vessel of a belligerent may take on 
board in a neutral harbor and the time in which they can be taken 
on board have been strictly limited. Moreover, coal can be taken 
on board by a belligerent war-vessel not oftener than once in three 
months in the ports of the same neutral. Therefore to permit 
coal to go out from a neutral port to be transferred upon the 
high seas to a belligerent war-vessel is to make use of the neutral 
port as a depot for supplies or a base of operations. For if coal 
may be carried out under these circumstances once, it may be 
carried out many times, and a belligerent war-vessel might thereby 
be enabled to remain long in waters which otherwise would be 
closed to her. 

To permit the coal to be sent to Guaymas, with the intention 
that it should there be loaded upon a German war-vessel, or 
sent to sea and there transferred, would be sanctioning an indirect 
use of neutral territory for an unlawful purpose. The United 
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States could protect her neutrality only by requiring a guarantee 
that the coal should not reach a war-vessel of a belligerent, which 
had coaled in an American port since the war began, within three 
months from the date on which the vessel coaled. If the coal 
should be delivered to any other belligerent war-vessel, such vessel 
could not coal in an American port within three months thereafter. 

Edward Elliott. 
Berkeley, California. 



